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I. STATEMENT OF THE CASE. 
A. Nature of the Case. 
This case arises from the refusal of Defendants to provide insurance coverage to Dr. 
Jeffrey Hartford regarding a claim for medical malpractice filed by Plaintiffs, Ray and Julie Harrison 
(hereinafter "the Hanisons") against Dr. Hartford. On August 11, 2006, the Hasrisons and Dr. 
Hartford entered into a Confidential Settlement, Assignment, Subrogation & Release Agreement 
("Agreement") wherein Dr. Hartford assigned all of his right, title and interest in any and all causes 
of action that Hartford had against his insurance carrier, Certain Underwriters at Lloyd's London 
andlor NAS Insurance Services (collectively referred to herein as "Lloyd's") The Agseement further 
provided that, as consideration for the settlement of the claims asserted by the Hanisons against 
Hartford, the parties agreed to enter into a stipulated judgment in favor of the Harrisons against 
Hartford in the amount of $1,000,000.00. 
B. Course of Proceedings. 
On August 25,2006, the Hanisons filed the complaint in the above-entitled matter. 
On or about November 13,2006, Lloyd's filed a motion to stay proceedings and compel arbitration. 
The Hamisons filed a non-opposition to the motion and the parties agreed to submit the dispute to 
binding arbitration. The parties jointly selected James Gillespie as the arbitrator. On March 21, 
2007, the Hanisons filed their motion for summary judgment. On April 2,2007, Lloyd's filed its 
motion for summary judgment. After briefing by both parties, oral argument was heard by the 
arbitrator on August 8,2007. The parties then submitted post-hearing sutnmaries. On January 25, 
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2008, the arbitrator served his decision on the parties and awarded summary judgment to Lloyd's. 
On April 17,2008, the Harrisons filed a Motion to Vacate Arbitration Award. On April 25,2008, 
Lloyd's filed a Motion to Confirm Arbitration Award. After briefing and oral argument, the district 
court entered the written decision denying the Harrisons' motion and granting Lloyd's motion on 
July 28, 2008. Judgment was entered on that decision on August 11,2008. Following enhy of 
judgment, Lloyd's timely filed a motion for an award of attorney fees. The Harrisons timely filed an 
objection to the motion and on October 3, 2008, the district court granted Lloyd's motion. The 
amended judgment was entered October 10,2008. 
C.  Statement of Facts. 
I .  - Mr. Harrison seeh  treatment at Saint Alphonsus Regional Medical Center. 
At approximately 11 :35 p.m. onNovember 14,2003, PlaintiffH. Ray Harrison("Mr. 
Harrison") visited the Saint Alphonsus Regional Medical Center's emergency room with symptoms 
of vomiting, diarrhea, poor balance, and dizziness. A blood chemistry lab test revealed that Mr. 
Harrison had a life-threatening sodium level of 96 mEq/L. The admitting ER physician began 
sodium replacement, Mr. Harrison was admitted to SARMC and care was transferred to Dr. Jeffrey 
Hartford. Over the next 27 hours under Dr. Hartford's care, Mr. Hdson's  sodium levels rose &om 
96 mEqn to 124 mEq/L. The standard of care for sodium replacement is no more than 12 mEq/L in 
the f is t  24 hour period and no more than 24 mEqn in a 48-hour period. This standard was grossly 
exceeded in the care and treatment of Mr. Harrison. 
APPELLANTS' BRIEF - 2 
Over the next week, Mr. Harrison's condition steadily deteriorated as he became less 
and less responsive to outside stimuli. On November 22, 2003, Dr. Hartford requested a 
neurological consultation by Dr. Martha Clime. Dr. Cline diagnosed Mr. Harrison with probable 
Central Pontine Myelinolysis (CPM) occurring in the setting of severe hyponatrernia with subsequent 
correction. CPM is a disease which causes the destruction of the myelin covering of the brain stem, 
resulting in complete or incomplete loss of neurological function. As a result of the CPM, Mr. 
Harrison suffered complete paralysis and "locked-in" syndrome for approximately one month 
whereby he was unable to move and unable to communicate through any method other than eye 
movements. Mr. Harrison suffered from ventilatory failure which required a tracheotomy. 
Additionally, Mr. Harrison's condition required the placement of a feeding tube and a PICC line. 
Although Mr. Harrison has improved significantly, he continues to suffer permanent neurological 
damage which affects almost every aspect of his daily life. 
2. - The Hmisons begin lepul action aminsf Dr. Harlford. 
On March 2,2004, Mr. Harrison filed a Medical Malpractice Pre-Litigation Screening 
Panel application, naming Dr. Hartford as a defendant. See R. Vol. 1, p. 232, Exhibit 3 (Affidavit of 
Chad M. Nicholson in Support of Motion to Vacate Arbitration Award), Exhibit "A" (Affidavit of 
Eric S. Rossman filed before the Arbitrator in Support of Motion for Summary Judgment ("Rossman 
SJ Affidavit"), Exhibit "A." The Pre-lit complaint alleged medical negligence and breach of duty by 
Dr. Hartford in his treatment of Mr. Harrison. See id. On April 28,2004, the Harrisons filed suit in 
the Fourth Judicial District of the State of Idaho. See R. Vol. I ,  p. 232, Exhibit 3, Exhibit "A" 
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(Rossman SJ Affidavit), Exhibit "B" (Complaint and Demand for Jury Trial). In this Complaint, the 
Harrisons alleged that Dr. Hartford was negligent in his treatment of Mr. Harrison and committed 
negligent andlor intentional infliction of emotional distress. See id. A panel of the Idaho State 
Board of Medicine held a hearing on the Pre-litigation complaint on July 7, 2004, and issued its 
report and recommendation on July 20, 2004. The panel concluded that Dr. Hartford had been 
negligent in his treatment of Mr. Harrison and recommended settlement of Mr. Harrison's claims 
prior to trial. See R. Vol. I, p. 232, Exhibit 3, Exhibit "A" (Rossman SJ Affidavit), Exhibit "C" 
(Board of Medicine Pre-Litigation Screening Panel Report and Recommendation). 
3- Lloyd's accepts then refuses coveraae of claim. 
At the time of Dr. Hartford's treatment of Mr. Harrison, Dr. Hartford was the owner 
of a Physicians and Surgeons Professional Liability Policy issued as Policy Number 200056 
(hereinafter "the policy") by Lloyd's. See R. Vol. I ,  p. 232, Exhibit 3, Exhibit "A" (Rossman SJ 
Affidavit), Exhibit "D" (Policy). The Correspondent on the policy was NAS, and all claims were to 
be submitted to NAS. See id. The policy was a "claims-made" policy under which coverage was 
limited to events occurring on or after the retroactive date of the policy and first reported by Dr. 
Hartford to Lloyd's through NAS prior to termination of the policy or within any policy period or 
additional reporting period applicable to Dr. Hartford. See R. Vol. I ,  p. 232, Exhibit 3, Exhibit "A", 
Exhibit "D," p. JH 26. The policy was effective June 1,2003 to June 1,2004. See id, p. JH 18. The 
policy limits were $1,000,000.00 per claim. See id., p. JH 3. The policy entered into between Dr. 
Hartford and Lloyd's contains no exclusions for the type of care rendered to Mr. Harrison by Dr. 
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Hartford. See id. Prior to June 1,2004, NAS received notice of Dr. Hartford's claim for coverage 
arising from his treatment of Mr. Hanison. See R. Vol. I, p. 232, Exhibit 3, Exhibit "A" (Rossman 
SJ Affidavit), Exhibit "E" (Deposition of Jeffrey Hartford), p. 119, LL 19-25. Lloyd's accepted 
coverage of theclaim at that time. See id (Deposition of Jeffrey Hartford), p. 120, line 22 - p. 121, 
line 8. 
On May 26, 2004, a hearing was held regarding the alleged violations of the 
Stipulated Order. During that hearing, Dr. Hartford testified that he rarely drank in 2003, did not 
drink at all in November of 2003, and, in fact, drank maybe five times that year. See R. Vol. I, p. 
232, Exhibit 3, Exhibit "A" (Rossman SJ Affidavit), Exhibit "F" (Testimony of Jeffery Hartford 
within Board of Medicine Hearing Transcript), p. 422, line 22 - p. 423, line 4. Dr. Hartford did 
admit to drinking on December 14, 2003 but expressly denied drinking when the injury to Mr. 
Harrison occurred on or about November 15,2003. See id (Testimony of Jeffrey Hartford within 
Board of Medicine Hearing Transcript), p. 423, LL 5-9. Finally, the only positive alcohol test by Dr. 
Hartford occurred on December 15,2003, approximately one monthafter Dr. Hartford provided care 
and treatment to Mr. Harrison. In fact, in his Proposed Findings of Fact, Conclusions of Law, and 
Proposed Order, Ule hearing officer expressly noted: 
At the hearing Respondent denied anv use of alcohol during the 
period of time that he was seeing patient HRH in the hospital. 
Respondent testified that throughout the patient's hospitalization at 
St. Atphonsus, that Respondent had maintained an active medical 
practice, bad administered an alcohol swab test that was nezative. saw 
numerous patients and that he had a ne~ative urine drug screen on 
November 1 9 ~ .  During this time, Respondent interacted on a - - 
continuing basis with other patients, physicians, and hospital staff 
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regarding patient care and treatment. . . . . the record does not support 
a finding that Dr. Hartford was actively using alcohol while caring for 
patient HRH or that he was impaired in his care and treatment of the 
patient. 
See R. Vol. I, p. 232, Exhibit 3, Exhibit " B  (Affidavit of Erica S. Phillips in Opposition to Motion 
for Summw Judgment ("Phillips SJ Affidavit''), Exhibit "A" (Proposed Findings of Fact, 
Conclusions of Law, and Proposed Order), p. 18-19. 
On August 27, 2004, Lloyd's notified Dr. Hartford that it was voiding the policy 
between itself and Dr. Hartford. See R. Vol. I ,  p. 232, Exhibit 3, Exhibit "A" (Rossman SJ 
Affidavit), Exhibit "G" (Letter). The stated basis for voiding the poIicy was a violation of provisions 
of the Second Amended Stipulation and Order entered into by the Idaho State Board of Medicine and 
Dr. Hartford. See id. Neither Lloyd's nor NAS refunded any premiums paid by Dr. Hartford for the 
policy. See R Vol. I, p. 232, Exhibit 3, Exhibit "A" (Rossman SJ AEdavit), Exhibit " E  
(Deposition of Jeffery Hartford), p. 123, LL 6-8. Lloyd's did agree to pay the attorney fees incurred 
by Dr. Hartford in excess of $7500 up to the date Lloyd's disclaimed coverage. See R. Vol. I ,  p. 232, 
Exhibit 3, Exhibit "A", (Rossman SJ Affidavit), Exhibit "H" (Letter dated October 29,2004). 
4. - The Harrisons enter into the assimment and settlement with Dr. Harford 
In the fall of 2004, the Harrisons were informed by counsel for Dr. Hartford that 
Lloyd's had disclaimed coverage of Mr. Harrison's claim and that no insurance proceeds were 
available to satisfy the claim. The Harrisons continued litigation of the case against Dr. Hartford and 
the other defendants. As it became apparent that no i n s m c e  proceeds would be available and that 
Dr. Hartford was refusing to pursue a cause of action against Lloyd's under the insurance policy, the 
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I-Iarrisons began negotiations with Dr. Hartford for settlement of the malpractice claims against Dr. 
Hartford in exchange for a cash settlement, stipulated judgment, and assignment of all causes of 
action Dr. Hartford might have against Lloyd's based on their disclaimer of coverage. On August 
11, 2006, the Harrisons and Dr. Hartford entered into a Confidential Settlement, Assignment, 
Subrogation &Release Agreement ("Agreement") wherein Dr. Hartford assigned all of his right, title 
and interest in any all causes of action that Hartford had against Lloyd's andlor NAS. See R. Vol. I, 
p. 232, Exhibit 3, Exhibit "A" (Rossman SJ Affidavit), Exhibit "I." The Agreement fkther provided 
that, as consideration for the settlement of the claims asserted by the Harrisons against Hartford, the 
parties agreed to enter into a stipulated judgment in favor of the Harrisons against Hartford in the 
amount of $1,000,000.00. See id 
On August 25,2006, the Harrisons filed the complaint in the above-entitled matter. 
On or about November 13,2006, Lloyd's fileda motion to stay proceedings and compel arbitration. 
The Harrisons filed a non-opposition to the motion and the parties agreed to submit the dispute to 
binding arbitration. The parties jointly agreed to a single arbitrator and selected James Gillespie as 
the arbitrator. See R. Vol. I ,  p. 232, Exhibit 4, (Affidavit of Eric S. Rossman in Support of Plaintiffs' 
Motion to Vacate Arbitrator's Award (hereinafter "Affidavit of Eric S. Rossman")), 7 2. In a 
conference call between counsel for the parties and the arbitrator, the arbitrator agreedthat he would 
make a "reasoned decision" and counsel for both parties indicated their intention to file motions for 
summay judgment and that the Idaho Rules of Civil Procedure would apply to the motions. See R. 
Vol. I ,  p. 232, Exhibit 4 (Affidavit of Eric S. Rossrnan), 17 5-6. The parties further agreed that the 
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motions would be based upon certain undisputed facts and the arbitrator would make a legal 
determination based upon those undisputed facts and that should a Fdctual dispute arise, the matter 
could be set for an evidentiary hearing. See id. On March 21,2007, the Hanisons filed their motion 
for summary judgment. See R. Vol. I, p. 232, Exhibit 4, (Affidavit of Eric S. Rossman), 7 8. On 
April 2,2007, Lloyd's filed its motion for summary judgment. See id After briefing by both parties, 
oral argument was heard by the arbitrator on August 8, 2007. See R. Vol. I, p. 232, Exhibit 4 
(Affidavit of Eric S. Rossman), 7 9. On January 25,2007, the Harrisons received the Arbitration 
Decision which awarded summary judgment to Lloyd's. See R. Vol. I, p. 232, Exhibit 4 (Aff~davit 
of Eric S. Rossman), Exhibit "A." 
11. ISSUES ON APPEAL. 
A. Did the district court e n  in k d m g  that the Uniform Arbitration Act applied to this 
case rather than the Federal Arbitration Act? 
B. Did the district court err in holding that the Harrisons waived any claim of bias by the 
Arbitrator and in holding that the Arbitrator did not exceed his powers? 
C. Did the district court e n  in denying the motion to vacate the arbitration award by 
failing to find that the Arbitrator had committed a manifest disregard of the law? 
D. Did the district court err in awarding attorney fees to Lloyd's? 
111. ARGUMENT AND AUTHORITY 
A. Standard of Review. 
Review by the Court of an arbitration award is restricted to a determination of 
whether any grounds for relief exist under the applicable statutory framework of either the Idaho 
Uniform Arbitration Act or the Federal Arbitration Act. See Bingham County C o m m  'n v. Interstate 
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Elec. Co., 105 Idaho 36,41-42,665 P.2d 1046,1051-52 (1983) (setting forth the standard ofreview 
under the IAA); see also Reece v. US. Bancorp Piper Jafpay, Inc., 139 Idaho 487,489-90,80 P.3d 
1088, 1090-91 (2003) (setting forth the standard of review under the FAA). Pursuant to the FAA, 
grounds for vacating the arbitration award exist: 
(1) Where the award was procured by corruption, fraud, or undue means. 
(2) Where there was evident partiality or corruption in the arbitrators. 
(3) Where the arbitrators were guilty of misconduct in refusing to postpone the 
hearing, upon sufficient cause shown, or refusing to hear evidence, or any other misbehavior by 
which the rights of a party have been prejudiced. 
(4) Where arbitrators exceed their powers, or imperfectly execute them. 
(5) Where an award is vacated and the time within which the agreement required the 
award to be made had not expired the court may, in its discretion, direct a rehearing by the 
arbitrators. 
See 9 U.S.C. § 10(a)(I-5) (2003). 
In addition to the statutory grounds set forth above, the Idaho courts have recognized 
an additional ground for vacating an arbitration award under the FAA. Under the FAA, an award 
may be vacated if it reflects the arbitrator's "manifest disregard of the law" which requires (1) the 
arbitrator knew of the governing legal principle and refused to apply it or ignored it altogether, and 
(2) the goveming law was well defined, explicit, and clearly applicable. See Moore v. Omnicare, 
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Inc., 141 Idaho 809, 819, 1 18 P.3d 141, 151 (2005); Hecla Mining Company v. Bunker Hill 
Company, 101 Idaho 557,564-565,617 P.2d 861,868-869 (1980). 
The grounds for relief under the provisions of the IAA are substantially similar to 
those set forth within the FAA and exist when: 
(I) Where the award was procured by corruption, fraud, or undue means. 
(2) There was evident partiality by an arbitrator appointed as a neutral, or corruption 
in any of the arbitrators, or misconduct prejudicing the rights of any party; 
(3) The arbitrators exceeded their powers; 
(4) The arbitrators refused to postpone the hearing upon sufficient cause shown 
therefore or refused to hear evidence material to the controversy or otherwise so conducted the 
hearing contrary to the provisions of $7-905, Idaho Code, as to prejudice substantially the rights of a 
party; or 
(5) There was no arbitration agreement and the issue was not adversely determined in 
proceedings under Section 7-902, Idaho Code and the party did not participate in the arbitration 
hearing without raising objection. 
See I.C. 4 7-912(a). 
Thus, the only substantive difference between the scope of review under the FAA 
rather than the LAA is that, under the FAA, the courts can vacate an award where the arbitrator 
committed a manifest disregard of the law. 
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B. The District Court Erred in Holding that the Idaho Arbitration Act, Rather 
than the Federal Arbitration Act, Applied in this Matter. 
In the district court's Order granting Lloyd's motion to confirm the arbitration award 
and denying the Hanisons' motion to vacate the award, the district court recognized that the FAA 
would ordinarily apply to this case, but then concluded that the IAA applied in this matter because 
the parties had agreed to proceed under the IAA rather than the FAA. See R. Vol. I, p. 217. The 
district court based this holding on the Idaho Supreme Court's decision in Moore v. Omnicare, Znc., 
141 Idaho 809,118 P.3d 141 (2005). In Moore, the Court held that where the parties expressly amee 
that Idaho law will govern arbitration, the Idaho UAA, not the FAA applies as the substantive law in 
arbitration. See id., at 815, 1 18 P.3d at 147. In Moore, the parties had an express provision in the 
contract subject to arbitration that provided that Idaho law would govern the enforcement and 
construction of the contract and had an express provision requiring arbitration of aU disputes. See id. 
However, no such express agreement exists in the contract at issue in this case. Rather, the district 
court found that the parties had agreed to application of the IAA based upon a letter sent by counsel 
for Lloyd's to counsel for the Harrisons in January of 2007. See R. Vol. I, p. 217. 
In this letter, counsel for Lloyd's includes a self-serving statement that "we will 
proceed under the Idaho Arbitration Act and look to the American Arbitration Association rules for 
guidance should issues arise during the proceedings. If my understanding is incorrect as to our 
preliminary thoughts on arbitration, please let me know." See R. Vol. I, p. 232, Exhibit 6, (Affidavit 
of Matthew Parks in Support of Application for Confirnation of Arbitration Award and in 
Opposition to Plaintiffs' Motion to Vacate Arbitration Award), Exhibit "C." While the Harrisons do 
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not dispute that this letter signaled Lloyd's intent that the IAA would apply, there is no evidence that 
the Harrisons agreed with this position. Certainly, there is no evidence that theHarris0n.s "expressly 
agreed" that Idaho law would govern the arbitration. In fact, neither the application of the IAA or the 
FAA was discussed in the telephone conference with James Gillespie. See R. Vol. I, p. 233, Exhibit 
8 (Second Affidavit of Eric S. Rossman in Support of Plaintiffs' Motion to Vacate Arbitration 
Award and in Opposition to Defendants' Motion for Confirmation of Arbitration Award ("Second 
AEdavit of Eric S. Rossman"), 7 3. Further, Mr. Rossman- agreed, expressly or otherwise, that 
the IAA would govern these proceedings. See R. Vol. I, p. 233, Exhibit 8 (Second Affidavit of Eric 
S. Rossman), 7 4. 
In holding that the IAA should apply, the district court determined that the Harrisons 
agreed to the application by silence when they did not respond to the letter &om Lloyd's counsel. 
See R. Vol. I, p. 217. Although existing Idaho case law does provide that silence can be acceptance 
in certain circumstances, those circumstances are not present in this case. Specifically, the Idaho 
Court of Appeals, relying on the Restatement (Second) of Contracts, recognized silence as 
acceptance only in "exceptional" cases where the offeree silently takes the offered benefits and those 
where one party relies upon the other party's manifestation of intention that silence may operate as 
acceptance. See Vogt v. Madden, 110 Idaho 6,8,713, P.2d 442,444 (Ct. App. 1985). In this case, 
there is absolutely no evidence that the Hamsons took any offered benefit, nor is there any evidence 
that Lloyd's relied upon the Harrisons' manifestation of intention that silence would operate as 
acceptance. At the time the letter was sent, the IAA did not affect the arbitration proceedings in any 
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way. It was simply not necessary to decide whether the L4A or FAA applied at that time because 
those statutes govern onIy arbitrability and reviewability and have no impact on the proceedings 
themselves. The fact that the applicability of the IAA or the FAA was not an issue at that time is 
demonstrated by the very fact that neither statute was ever discussed between the parties or with the 
Arbitrator. See R. Vol. I, p. 233, Exhibit 8 (Second Affidavit of Eric S. Rossman), 7 3. 
It is undisputed that absolutely nothing would have changed had the Harrisons 
expressly stated that they were operating under the FAA instead of the IAA. The proceedings before 
the arbitrator would have been unchanged. Further, as Lloyd's was the party who filed the motion to 
stay proceedings and compel arbitration, it cannot be reasonably argued that they would have 
rejected arbitration absent their belief that the IAA would apply and Lloyd's has madeno such claim 
in this case. See R. Vol. I, p. 164. As such, the Harrisons' silence did not induce Lloyd's to rely to 
their detriment on any perceived agreement regarding the application of the IAA. Nor is there any 
evidence in the record to indicate that the Harrisons gave Lloyd's any reason to believe that their 
silence on this issue was a manifestation of intent to accept the offer that only the IAA would apply 
to these proceedings. See Vogt, 110 Idaho at 9, 713 P.2d at 445 (rejecting silence as acceptance 
where the evidence did not show that the offeree, by remaining silent and inactive intended to accept 
the offer). As such, the Harrisons' silence in regards to the self-serving statement in the letter 
regarding the intention to proceed under the IAA cannot be deemed acceptance. 
Additionally, there is also no consideration for any such modification of the contract 
to proceed under the IAA. Idaho law is clear that the terms of an agreement or conhact cannot be 
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modified without consideration for the modification. Because the insurance contract does not 
expressly refer to the IAA, the FAA applies under well-established state and federal case law. In 
order to modify that agreement, Lloyd's has the burden of showing that such modification occurred 
complete with an offer, acceptance, and consideration. See Great Plains Equipment, Inc v. 
Northwest Pipeline Co., 132 Idaho 754, 769, 979 P.2d 627, 642 (1999) ("Furthermore, general 
principles of contract law require that a contract modification, like the formation of any contract, 
must be supported by valid consideration. . . It is well established 'that a promise to do, or the doing 
of, what one is already bound by contract to do, is not valid consideration."'). Further, in the case of 
an oral modification of a written contract, the party seeking to prove that modification must provide 
clear and convincing evidence of the modification. See Lynch v. Cheney, 98 Idaho 238,243,561 
P.2d 380, 385 (1977). In this case, there is simply no consideration for the alleged modification. 
The application of the MA did not change any part of the arbitration proceedings. The Harrisons 
were already compelled to participate in arbitration and did not receive any additional benefit or 
other consideration for the alleged modification. As such, Lloyd's assertion that the IAA applies 
cannot stand and it is evident that the FAA is the act which properly applies to these proceedings. 
Absent an express agreement to proceed under the provisions of the IAA, the FAA 
applies to this matter because the FAA applies to all arbitrations involving commerce. See 9 U.S.C. 
3 2 (2003). "The effect of the [FAA] is to create a body of federal substantive law of arbitrability, 
applicable to any arbitration agreement within the coverage of the Act." Moses H Cone Mem '1 
Hosp. v. Mercury Const. Corp., 460 U.S. 1,24,103 S.Ct 927 (1 983). Because the FAA was enacted 
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pursuant to the Commerce Clause, the substantive law is enforceable in both state and federal courts. 
Perry v. Thomas, 482 U.S. 483, 489, 107 S.Ct. 2520 (1987). Thus, the FAA applies as the 
substantive arbitration law used in state court when a case falls under the pmview of the act. See 
Reece v. US. Bancorp Piper Jafjay, Znc., 139 Idaho 487,490,80 P.3d 1088,1091 (2003). Because 
this case involves interstate commerce based on the fact that the Harrisons and Lloyd's reside in 
different states and the insurance contract in question was entered into between a resident of Idaho 
and non-residents of Idaho, the FAA applies. See Commonwealth Enterprises v. Liberty Mutual 
Insurance Co., 1992 U.S. App. LEXIS 6121, at *2-3 (9' Ci. 1992) (noting that "every court faced 
with the application of the FAA to an insurance contract has concluded that the FAA does apply). 
Therefore, because the district court erred in holding that the parties had agreed to proceed under the 
provisions of the IAA, the Hanisons respectfully request that the Court reverse that holding and 
apply the FAA to the issues in this matter. 
C. The District Court Erred in Holding that the Hanisons Waived any Claim of 
Bias by the Arbitrator and in Holding that the Arbitrator did not Exceed his 
Powers. 
While the Hanisons strongly assert that the FAA, not the IAA, applies to the 
Hanisons' motion to vacate the award and Lloyd's motion to confirm the award, it must be noted 
that grounds existed for vacating the award under both the IAA and the FAA. Specifically, both acts 
recognize that an award may be vacated if the arbitrator engages in misconduct which prejudices the 
right of any party, exceeds his power, or conducts the proceedings in such a way as to substantially 
prejudice the rights of a party. See Idaho Code $7-912 and 9 U.S.C. § IO(a). 
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In this case, the Hanisons provided evidence to demonstrate that the Arbitrator's 
award should be vacated under either the IAA or FAA on the basis of misconduct by the Arbitrator 
for failing to disclose a potential bias and for exceeding his powers under the agreement with the 
parties by making factual findings in a summary judgment proceeding. Thus, whether the Court 
ultimately determines that the IAA or the FAA is applicable, the award should be vacated. 
1. - The District Court erred in holdinn that the Harrisons had waivedanv claim 
d'rejudice based on the Arbitrator S failure to disc/o.~e hiszior kttow~/e&< 
of  Dr. tiartford's history o f  u/coho/ nrob/ems and srrbsrundcrrd~~u~icnt cure. 
In the Order granting Lloyd's motion to confirm the arbitration award and denying the 
Harrisons' motion to vacate the award, the district court heldthat the Harrisons waived any claim of 
misconduct by the arbitrator for failing to disclose a potential bias because they did not raise that 
issue as soon as they learned of the potential bias. See R. Vol. 1, p. 218. However, when the 
circumstances surrounding the Hdsons '  acquisition of the knowledge regarding the potential bias is 
viewed in its entirety, it is clear that the Arbitrator should have disclosed the potential bias and that 
the Harrisons did not waive this objection. 
Following the entry of the Court's Order staying proceedmgs and compeIling 
arbitration, counsel for the parties exchanged lists of proposed arbitrators, ultimately agreeing on the 
selection of James Gillespie as the arbitrator in this matter. See R. Vol. I ,  p. 232, Exhibit 4 
(AfGdavit of Eric S. Rossman), 7 2. Counsel for the parties then contacted Mr. Gillespie via 
telephone conference call and asked Mr. Gillespie if he was willing to act as the arbitrator in this 
matter. See R. Vol. I ,  p. 232, Exhibit 4, (Affidavit of Eric S. Rossman), 77 3-5. Mr. GiIIespie agreed 
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to act as the arbitrator and informed counsel that he had no conflicts or bias regarding any of the 
parties or principles in this matter. See R. Vol. I, p. 232, Exhibit 4 (Affidavit of Eric S. Rossman), f 
4. 
Following the oral argument on the parties' cross-motions for summq judgment and 
the submission of post-argument briefing, counsel for the Harrisons, Eric S. Rossman, attended a 
mediation in which Mr. Gillespie was acting as a mediator in January of 2008. See R. Vol. I, p. 232 
(Affidavit of Eric S. Rossman), f 10. In the course of that mediation, Mr. Gillespie informed Mr. 
Rossman that he had serious concerns about Dr. Hartford and further indicated that he had an 
employee or friend who had been a patient of Dr. Hartford's and that the patient was aware of Dr. 
Hartford's propensity for substance abuse and sub-standard care of patients. See R. Vol. I, p. 232, 
Exhibit 4 (Affidavit of Eric S. Rossrnan), f 11. Thus, the first time that counsel for the Harrisons 
was made aware of Mr. Gillespie's prior knowledge and indirect personal experiences with Dr. 
Hartford was only after all of the briefing, argument, and post-hearing briefing had been completed 
and the parties were awaiting a decision. See R. Vol. I p. 232, Exhibit 4 (Affidavit of Eric S. 
Rossman), f 12. 
Based on Mr. Gillespie's statements to Mr. Rossman that he was aware of Dr. 
Hartford's problems with alcohol based upon direct experiences between one of his employees or 
friends and Dr. Hartford, there is clear reason to believe that Mr. Gillespie had an inherent bias 
against Dr. Hartford. Because the Harrisons stood in the shoes of Dr. Hartford with regards to the 
claim against Lloyd's, there is also clear reason to believe that Mr. Gitlespie had an undisclosed bias 
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against the Harrisons' claims in this matter. Mr. Gillespie's failure to disclose this prior knowledge 
regarding Dr. Haxtford, prejudiced the rights of the Hanisons to have an arbitration before a neutral 
and unbiased arbitrator and certainly prejudiced the rights of the Hanisons to make a fair and 
knowledgeable selection of the arbitrator. 
Both the Ninth Circuit Court of Appeals and the United States Supreme Court have 
recognized the importance of disclosing conflicts and maintaining the impartiality of arbitrators and 
have found that the failure to disclose potential conflicts can be the basis for vacating an arbitration 
award. See New Regency Prods., Znc. v. Nippon Herald Films, Znc., 501 F.3d 1101, 1109-1 110 
(2007) (citing to the AFMA Rules for International Arbitration and the Canons of the American 
Arbitration Association and American Bar Association Code of Ethics for Arbitrators in Commercial 
Disputes); Commonwealth Coatings Corp. v. Continental Casualty Co., 393 U.S. 145,148-149,89 
S. Ct. 337 (1968). In Commonwealth Coatings, the United States Supreme Court expressly stated 
why this impartiality was so important, stating that arbitrators "have completely free rein to decide 
the law as well as the facts and are not subject to appellate review. We can perceive no way in which 
the effectiveness of the arbitration process will he hamnered by the simple requirement that 
arbitrators disclose to the narties any dealings that might create an impression of possible bias." See 
id (emphasis added). Because the arbitrator is chosen by consent of the parties to make 
unappealable factual and legal determinations, there must be additional safeguards and a stricter 
requirement of disclosure of all potential conflicts to ensure that the arbitrator is completely unbiased 
and objective. The failure to do so substantially prejudices the rights of the parties. 
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The district court's decision that the Harrisons waived any alleged bias by failing to 
timely object to the alleged bias should be reversed. Mr. Rossman did not learn of the conflict until 
January of 2008, months after the submission of thjs issue to the Arbitrator. The Arbitrator's 
decision was received on January 25,2008, approximately two or three weeks after the disclosure. 
At that time, the summaryjudgment motions had been pending before the Arbitrator for at least four 
months. Once the decision was issued, the Harrisons' timely objected to the conflict in their motion 
to vacate. Prior to receipt of the decision, the Hanisons simply did not have a meaningful 
opportunity to object as the disclosure was made months after all briefing and arguments had been 
submitted. As such, the Harrisons did not waive their objection. 
Below, Lloyd's further argued that the Harrisons committed laches by failing to seek 
relief based on Mr. Gillespie's statements to Mr. Rossman prior to the issuance of the decision by the 
Arbitrator. The Idaho Supreme Court has defmed the elements of laches as: 
(1) defendant's invasion of plaintiffs rights; (2) delay in asserting 
plaintiffs rights, the plaintiff having had notice and an opportunity to 
institute a suit; (3) lack of knowledge by the defendant that plaintiff 
would assert his rights; and (4) injury or prejudice to the defendant in 
the event relief is accorded to plaintiff or the suit is not held to be 
barred. 
Henderson v. Smith, 128 Idaho 444,449,915 P.2d 6,11 (1996). Additionally, the Court has held 
that because the doctrine of laches is founded in equity, in determining whether the doctrine applies, 
consideration must be given to all surrounding circumstances and acts of the parties. See id. The 
lapse of time alone is not controlling on whether laches applies. See id. 
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Here, as was set forth in Mr. Rossman's affidavit, Mr. Rossman did not learn of Mr. 
Gillespie's conflict until January of 2008. At that time, the Harrisons had been waiting for 
approximately six months for a decision from the Arbitrator and were experiencing serious financial 
difficulty. Under the circumstances, Mr. Rossman could not make an immediate decision to seek 
relief based on Mr. Gillespie's comments without discussion of the various options with the clients 
and research into what relief might be available. However, before those preparations could be 
completed, Mr. Gillespie issued his decision. 
There is no evidence in the record or otherwise presented by Lloyd's to demonstrate 
that any of the elements of laches have been met. Certainly, Lloyd's cannot claim a lack of 
knowledge that the Harrisons would assert their rights. The Idaho Supreme Court has 
held that silence is not sufficient for the defendant to conclude that the plaintiff will not assert a right. 
See Clontz v. Fortner, 88 Idaho 355, 359, 399 P.2d 949, 953 (1965). Additionally, Lloyd's has 
pointed to no prejudice suffered by the failure to seek relief prior to the issuance of Mr. Gillespie's 
decision. See Devil CreekRanch, Inc. v. Cedar Mesa Reservoir and Canal Go., 123 Idaho 634,637, 
85 1 P.2d 348,35 1 (I 993) (holding that no prejudice occurs when the defendant is deprived only of a 
benefit to which he was not otherwise entitled). Therefore, based on the well-establishedelements of 
laches and the undisputed facts regarding Mr. Gillespie's disclosure to Mr. Rossman, there was no 
laches by the Harrisons in this matter and the motion to vacate the award on the grounds that Mr. 
Gillespie substantially prejudiced the Harrisons' rights by failing to disclose an obvious conflict 
should be granted. 
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FinaIly, Lloyd's argued below that any outside information regarding Dr. Hartford's 
history of substance abuse is irrelevant because the record before the Arbitrator fully disclosed that 
history. Again, however, this argument ignores the content of the statements made to Mr. Rossman. 
It is not simply that Mr. Gillespie had prior knowledge ofDr. Hartford's substance abuse history that 
causes the conflict in this matter. Rather, it is the fact that Mr. Gillespie expressed serious concerns 
about Dr. Hartford and that Mr. Gillespie also received information about Dr. Hartford's substandard 
care of patients in conjunction with his substance abuse history. The fact that Mr. Gillespie learned 
this information from a former patient of Dr. Hartford's with whom Mr. Gillespie had a personal 
relationship with (either as a friend or employee) demonstrates that this information could clearly be 
viewed as creating apossiblepersonal bias against Dr. Hartford. All of this hformationshould have 
been disclosed to the Harrisons prior to the arbitration proceedings to allow the Harrisons to properly 
evaluate whether Mr. Gillespie was the appropriate arbitrator in this matter. The failure to do so 
creates the appearance of impropriety which both the Ninth Circuit Court of Appeals and the United 
States Supreme Court have warned against. As such, Mr. Gillespie's conduct meets the basis for 
vacating an arbitration award as set forth in 9 U.S.C. § 10(a)(3) and Idaho Code 9 7-912(a)(I). 
2- The District Court erred in holdina that the Arbitrator did not exceed his 
powers by makina factual findings durina a summaw iwlmnent proceeding. 
Under the IAA and the FAA, an award can be vacated when the arbitrators exceed 
their powers or imperfectly execute them. See 9 U.S.C. §10(a)(4) and Idaho Code 97-912. This 
Court has held that the an arbitrator exceeds his powers when he considers an issue not submitted to 
him by the parties, or "exceeded the bounds of the contract between the parties." See Bingham 
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County Comm 'n v. Interstate Elec. Co., 105 Idaho 36,42,665 P.2d 1046,1052 (1983). The district 
court held that the Arbitrator did not exceed his powers because the parties were bound by their 
arbitration agreement and the agreement gave the arbitrator broad powers. See R. Vol. I, p. 217. 
In this case, the parties agreed to submit the issue of the interpretation of the insurance contract in 
question to the arbitrator. However, they also expressly agreed to do so within certain procedural 
frameworks. First, the parties and the arbitrator agreed that the arbitrator would make a reasoned 
decision in this matter. See R. Vol. I, p. 232, Exhibit 4, (Affidavit of Eric S. Rossman), 6. 
Secondly, the parties agreed to file cross-motions for summary judgment using the well-established 
legal standards for summary judgment. See R. Vol. I, p. 232, Exhibit 4 (Affidavit of Eric S. 
Rossman), 7 5. At no time did the parties authorize or agree that the arbitrator could disregard the 
summary judgment standards in deciding the cross-motions for summaryjudgment. See R. Vol. I, p. 
232, Exhibit 4 (Affidavit of Eric S. Rossman), 7 7. 
Despite the well-established standards for summwjudgment set forth in the briefing, 
the arbitrator disregarded those standards by making a factual finding based on disputed facts in the 
record. In fact, the arbitrator described the issue facing him as "whether or not there was evidence to 
support a rescission or cancellation of the entire policy, or in the alternative, a denial of the 
Harrisons' claim only." See R. Vol. I, p. 232, Exhibit 4, (AAfidavit of Eric S. Rossman), Exhibit A, 
p. 4. However, the parties submitted cross-motions for summary judgment on these issues and, 
therefore, the issue was not whether there was evidence to support a particular position. Rather, the 
question before the arbitrator was whether the undisputed facts in the record supported summary 
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judgment to either party as a matter of law, or whether there were sufficient disputed facts to 
preclude summary judgment for either party. The parties requested that the arbitrator make a legal 
determination based upon certain undisputed facts in the record and, at no time, authorized the 
arbitrator to make factual findings based upon disputed facts in the record. 
In addition to improperly describing the issue before him, the arbitrator also 
proceeded to make a factual fmdig that "the Idaho Board of Medicine determined that Dr. Hartford 
was using alcohol at the time he was treating Mr. Harrison . . . ." See R. Vol. I, p. 232, Exhibit 4, 
Exhibit "A" (Arbitration Decision), p. 4 (emphasis added). This factual fmding is completely 
unsupported by any evidence in the record and, in fact, contradicts the express findings of the hearing 
officer who presided over Dr. Hartford's disciplinary proceedings, as well as the findings of the 
Board of Medicine itself. As was set forth in the Statement of Facts, the hearing officer expressly 
found that there was no evidence that Dr. Hartford was using alcohol at the time of his care and 
treatment of Ray Harrison. See R. Vol. I, p. 232, Exhibit 3, Exhibit "A" (Phillips SJ Affidavit), 
Exhibit "A" (Proposed Findings of Fact, Conclusions of Law, and Proposed Order), p. 18-19. There 
is no other evidence upon which the arbitrator could have based his decision that the Board of 
Medicine found that Dr. Hartford was using alcohol at the time of his care and treatment of Ray 
Harrison because no other orders or decisions from the Board of Medicine were placed before the 
arbitrator. And, in fact, the Board of Medicine never determined that Dr. Hartford was using alcohol 
at the time he was treating Mr. Harrison. 
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The Arbitration Decision clearly reveals that the arbitrator decided that because he 
believed the Board of Medicine had determined that Dr. Hartford was using alcohol while treating 
Ray Harrison, coverage of the Harrisons' malpractice claim was excluded by Lloyd's and Lloyd's 
had no obligation to indemnify or defend the claim. However, the parties never authorized or agreed 
that the arbitrator could make a factual frndi  in the course of a summary judgment proceeding. 
The evidence in the record, at best, showed disputed issues of fact regarding whether Dr. Hartford 
was using alcohol at the time he was treating Ray Harrison. At the May 26,2004, hearing regarding 
the Petition for Violation and Enforcement of Orders, Dr. Hartford testified that he rarely drank in 
2003, did not drink at all in November of 2003, and, in fact, drank maybe five times that year. See R 
Vol. I, p. 232, Exhibit 3, Exhibit "A" (Rossman SJ Affidavit), Exhibit "F" (Testimony of Jeffery 
Hartford with Transcript of Board of Medicine Hearing), p. 422, line 22 - p. 423, line 4. Dr. 
Hartford did admit to drinking on December 14,2003, but expressly denied drinking when the injury 
to Mr. Harrison occurred on or about November 15,2003. See R. Vol. I, p. 232, Exhibit 3, Exhibit 
"A" (Rossman SJ Affidavit), Exhibit "F" (Testimony of Jeffrey Hartford with Transcript of Board of 
Medicine Hearing), p. 423, LL 5-9. 
Dr. Hartford was tested continually for drugs and alcohol during 2003, including the 
week of November 15,2003. See R. Vol. I, p. 232, Exhibit 3, Exhibit "B" (Phillips SJ Aflidavit), 
Exhibit "A" (Proposed Findings of Fact, Conclusions of Law, and Proposed Order), p. 18-19. 
However, the & positive alcohol test by Dr. Hartford occurred on December 15, 2003, 
approximately one month after Dr. Hartford provided care and treatment to Mr. Harrison. See id. 
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The only evidence cited by Lloyd's in support of a conclusion that Dr. Hartford was d r h h g  while 
treating Ray Harrison was the testimony of Julie Harrison who testified that she could smell alcohol 
on Dr. Hartford, but it "wasn't like he had just taken a drink, but like he had been drinking prior to, 
possibly the night before." See R. Vol. I, p. 232, Exhibit 3, Exhibit "B" (Phillips SJ Affidavit), 
Exhibit "B" (Deposition of Julie Harrison), p. 106, LL 6-10. Mrs. Harrison fuaher testified that Dr. 
Hartford did not seem intoxicated. See id., p. 106, LL 14-1 8. Thus, Mrs. Harrison's own testimony 
does not support a conclusion that Dr. Hartford was drinking while treating Mr. Harrison. And, in 
fact, the hearing officer in the Board of Medicine disciplinary proceedings expressly rejected Mrs. 
Harrison's testimony and found that there was no evidence that Dr. Hartford was using alcohol while 
treating Mr. Harrison. 
Simply put, the arbitrator exceeded his powers under the arbitration agreement by 
making a factual finding that the Board of Medicine determined that Dr. Hartford was using alcohol 
at the time he treated Mr. Harrison without any support in the record for that faccual finding. Having 
determined that the issue of whether Dr. Hartford was using alcohol at the time of his treatment of 
Ray Harrison was dispositive of the issue before hi, the arbitrator's obligation under the agreement 
to arbitrate was to either deny the cross-motions for summary judgment and set the matter for a full 
hearing wherein he would hear the testimony on this issue and make his decision based upon this 
testimony, or fmd that Dr. Hartford was not using alcohol at the time he treated Mr. Harrison because 
the facts were undisputed on this point. Because the arbitrator exceeded his powers in this matter 
and such action is grounds for vacating the award under either the FAA or the IAA, the Harrisons 
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respectfully request that the Court reverse the holding of the district court and vacate the arbitration 
award issued in favor of Lloyd's. 
D. Because the FAA Applies and the Arbitrator's Decision Exhibits Manifest 
Disregard of the Law, the District Court Erred in Denying the Motion to Vacate 
the Arbitration Award. 
As discussed within the Standard of Review, the federal substantive law that applies 
to the FAA recognizes that an arbitration award can be overhuned if it exhibits amanifest disregard 
of the law. Under the FAA, an award may be vacated if it reflects the arbitrator's "manifest 
disregard of the law" which requires (1) the arbitrator knew of the governing legal principle and 
refused to apply it or ignored it altogether, and (2) the governing law was well defined, explicit, and 
clearly applicable. See Moore v. Omnicare, Znc., 141 Idaho 809, 819, 118 P.3d 141, 151 (2005); 
Hecla Mining Company v. Bunker Hill Company, 101 Idaho 557,564-565,617 P.2d 861,868-869 
(1 980). In this case, the arbitrator exhibited amanifest disregard of the law by (1) ignoring the well 
established law regarding summary judgment proceedings; (2) by making a legally dispositive factual 
finding that was irreconcilable with the undisputed facts in the record; (3) ignoring the well- 
established law regarding interpretation of insurance contracts; and '(4) ignoring well-established 
Idaho law regarding the effect of the failure to tender back premiums after rescission of a policy. 
1. - The Arbitralor imored well-esfablished law rexardinn summary iudment 
proceedinns. 
As was discussed above in the prior section, the arbitrator ignored the well- 
established law regarding summary judgment proceedings and made factual findings based on what 
was, at best, a disputed record before the arbitrator. Based on the standard of review provided by 
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both parties in their respective Memoranda in Support of their motions for summary judgment, it 
cannot be claimed that the arbitrator was not aware of the law governing summary judgment 
proceedings. Yet, the arbitrator ignored these long-standing, well-established legal standards and 
made a factual finding that the Board of Medicine determined that Dr. Hartford was using alcohol at 
the time he was treating Mr. Harrison. Because there is simply no evidence before the arbitrator to 
make such a factual finding, and such a finding was inappropriate in a summary judgment 
proceeding, the arbitrator's decision exhibited a clear manifest disregard of the law. 
A The Arbitrator made a leeallv dispositive f w a l  findina that was 
irreconcilable with the undisputed facts in the record. 
The arbitrator exhibited a manifest disregard of the law by ignoring legally dispositive 
undisputed facts in the record. In Coutee v. Barington Capital Group, L.P., 336 F.3d 1128 (9m Cir. 
2003), the Ninth Circuit Court of Appeals recognized that while manifest disregard of the .facts is not 
an independent ground for vacating an arbitration award, "[iln some circumstances, however, legally 
dispositive facts are so firmly established that the arbitrator cannot fail to recognize them without 
manifestly disregarding the law." See id. at 1 1  33. The Court further recognized that "a federal court 
will not c o ~ r m  an arbitration award that is legally irreconcilable with the undis~uted facts" and that 
"because facts and law are often intertwined, an arbitrator's failure to recognize undisputed, legally 
dispositive facts may properly be deemed a manifest disregard of the law." See id (emphasis added). 
In this case, as was discussed above, the arbitrator concluded that the Board of 
Medicine determined that Dr. Hartford was using alcohol at the time of his treatment of Ray 
Harrison and that conclusion was the basis for his determination that the Harrisons' malpractice 
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claim was excluded from coverage under the insurance contract. However, the arbitrator's 
conclusion is in manifest disregard of the law because it is in manifest disregard of the fact that the 
hearing officer at Dr. Hartford's disciplinary proceeding expressly found that: 
At the hearing Respondent denied any use of alcohol during the 
period of time that he was seeing patient HRH in the hospital. 
Respondent testified that throughout the patient's hospitalization at 
St. Alphonsus, that Respondent had maintained an active medical 
practice. had administered an alcohol swab test that was neuative, saw 
numerous ~atients and that he had a negative urine drug screen on 
November 19". Dnring this time, Respondent interacted on a 
continuing basis with other patients, physicians, and hospital staff 
regarding patient care and treatment. . . . . the record does not support 
a finding that Dr. Hartford was actively using alcohol while caring for 
patient HRH or that he was impaired in his care and treatment of the 
patient. 
See R. Vol. I, p. 232, Exhibit 3, Exhibit "B" (Phillips SJ Affidavit), Exhibit "A" )Proposed Findings 
of Fact, Conclusions of Law, and Proposed Order), p. 18-19. 
There is simply no way to reconcile the arbitrator's finding that the Board of 
Medicine determined that Dr. Hatford was using alcohol while treating Mr. Harrison with the 
undisputed facts in the record which show that the Board of Medicine's hearing officer came to the 
exact o ~ ~ o s i t e  conclusion. In fact, counsel for Lloyd's conceded this very point during the hearing 
on the Harrisons' Motion to Vacate Arbitration Award and Lloyd's Application for Confirmation of 
the Arbitration Award. See Tr., p. 33, line 16 - p. 34, line 2. 
The arbitrator afso ma~ifet ly  disregarded the law by finding that "As the malpractice 
case unfolded, Dr. Hartford admitted that he had been drinking alcohol and that he had treated H. 
Ray Harrison while Dr. Hartford was under the influence of alcohol." See R. Vol. I, p. 232, Exhibit 
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4 (Affidavit of Eric S. Rossman), Exhibit "A," p. 2 (emphasis added). As with the Board of 
Medicine finding discussed above, this "finding of fact" is completely unsupported by z-gy evidence 
in the record before the arbitrator. Ln fact, the Board of Medicine hearing officer specifically noted 
that "[alt the hearing Respondent denied anv use of alcohol during the period of time that he was 
seeing patient HRH in the hospital." See R. Vol. I, p. 232, Exhibit 3, Exhibit "B" (Phillips SJ 
AEdavit), Exhibit "A" )Proposed Findings of Fact, Conclusions of Law, and Proposed Order), p. 18. 
There is simply no evidence in the record demonstrating that Dr. Hartford has ever admitted to using 
alcohol while he was treating Mr. Harrison or that he was under the influence of alcohol while 
treating Mr. Harrison. n u s ,  the arbitrator made two "factual findings" that were not onIy 
unsupported by the record but, in fact, completely contradicted and refuted by the undisputed facts in 
the record before the arbitrator. Nonetheless, the arbitrator then made a legal determination that the 
Iimisons' malpractice claim was excluded fiom coverage based upon these "factual" findings. See 
R. Vol. I, p. 232, Exhibit 4 (Affidavit of Eric S. Rossman), Exhibit "A," p. 4. 
Where, as here, the arbitrator bases his legal conclusion upon a factual finding that is 
expressly and undisputedly refuted by the record before the arbitrator, it cannot be anything but a 
manifest disregard of the law. See Coutee, 336 F.3d at 1133 (recognizing that a decision that is 
legally irreconcilable with the undisputed facts cannot stand). The arbitrator's decision is based on 
the legally dispositive facts that the Board of Medicine determined that Dr. Hartford was using 
alcohol while treating Mr. Harrison and that Dr. Hartford admitted that he was using alcohol at the 
time he treated Mr. Harrison and those legally dispositive facts are irreconcilable with the record 
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before the arbitrator. As such, the Harrisons respectfhlly request that the Court find that the 
arbitrator committed a manifest disregard of the law and vacate the arbitration award entered in favor 
of Lloyd's. 
3. - The Arbitrator failed to follow established Idaho law rexardinn the 
interuretution and constructjon of  insurance conhacts. 
The Arbitration Decision also exhibited a manifest disregard of the law by failing to 
follow established Idaho law regarding the interpretation of insurance contracts. The legal standards 
for the interpretation of insurance contracts are well known and were put before the arbitrator in 
Plaintiffs' Memorandum in Support of Motion for Summary Judgment. See R. Voi. I, p. 232, 
Exhibit 4 (Affidavit of Eric S. Rossman), Exhibit "B." When interpreting insurance policies, the 
Idaho Supreme Court applies the general rules of contract law subject to certain special canons of 
construction. Brinkman v. AID Ins. Co., 115 Idaho 346,352,766 P.2d 1227,1233 (1988); Mutual of 
Enumclaw Ins. Co. v. Roberts, 128 Idaho 232,235,912 P.2d 1 19,122 (1996). Beginning with the 
plain language of the insurance policy, the first step is to determine whether or not there is an 
ambiguity. Martinez v. Idaho Counties Reciprocal Management Program, 134 Idaho 247,250,999 
P.2d 902,905 (2000). Determining whether a contract is ambiguous is a question of law upon which 
the Court exercises free review. Id. Where the policy language is clear and unambiguous, coverage 
must be determined, as a matter of law, according to the plain meaning of the words used. Mutual of 
Enumclaw, 128 Idaho at 235,912 P.2d at 122. Where the policy is reasonably subject to differing 
interpretations, the language is ambiguous and its meaning is a question of fact. Moss v. Mid- 
America Fire and Marine Ins. Co., 103 Idaho 298,300,647 P.2d 754,756 (1982). To determine the 
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meaning of an ambiguous contract, the trier of fact must determine what a reasonable person would 
have understood the language to mean and the words used must be construed given their ordinary 
meaning. MutualofEnurncZaw, 128 Idaho at 235,912 P.2d at 122. 
As has been clearly set forth by the Idaho Supreme Court in the cases cited above, the 
first step in any contractual dispute is to look at the plain language of the contract and determine 
whether there is an ambiguity. In this case, the Harrisons asked the arbitrator to look at the plain 
language of the special endorsement to Dr. Hartford's insurance contract and determine if, under the 
plain language of the endorsement, it rendered coverage under the contract void if Dr. Hartford 
violated the Stipulated Decree and Order from the Board of Medicine. See R. Vol. I, p. 232, Exhibit 
4 (Affidavit of Eric S. Rossman), Exhibit "B" (Memorandum in Support of Motion for Summary 
Judgment). In this case, nothing in the special endorsement referred to an exclusion for a particular 
claim. Rather, the special endorsement expressly states "[alny failure to adhere to the terms and 
conditions of the Order will be in violation of the policy and will render the coverage void." See R. 
Vol. I, p. 232, Exhibit 3, Exhibit "A" (Rossman SJ Affidavit), Exhibit "D" (Policy, Stipulated 
Settlement and Disciplinary Order Endorsement (identified as page JH 18) (emphasis added). 
Black's Law Dictionary defines void as "of no legal effect; null." See Blacks Law Dictionary, 7& 
edition (I 999). 
Thus, by the plain language ofthe policy provision, a violation of the Stipulated Order 
voided coverage under the policy. Certainly, nothing in the language of the special endorsement 
indicates that coverage was voided only for a claim related to such violation. Further, this alleged 
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exclusion is not found in the exclusions section of the policy, nor is it entitled "exclusion" as are 
several other particular provisions such as Sexual Abuse Exclusion, p. JH 17, the Locum Tenens 
Exclusion, p. JH 15, or the Procedure Exclusion, p. JH 11. Clearly, had Lloyd's intended this 
provision to be treated as an exclusion, they would have labeled it accordingly and worded it to 
expressly exclude coverage for certain claims. They did neither. 
Finally, Lloyd's own actions in this matter demonstrate that they voided coverage. In 
a letter dated August 27,2004, Lloyd's informed Dr. Hartford that coverage under the policy was 
disclaimed due to Dr. Hartford's violation of the Stipulated Settlement and Disciplinary Order. See 
R. Vol. I, p. 232, Exhibit 3, Exhibit "A" (Rossman SJ Affidavit), Exhibit "G" @seer). The Letter 
further stated that the basis for Lloyd's determination that Hartford had violated the Stipulated 
Settlement and Disciplinary Order was a positive test for alcohol f?om a sample taken December 15, 
2003, and Dr. W o r d ' s  admission, sometime after January 9,2004, that he had drunk alcohol. See 
id. Because of this positive alcohol test, Lloyd's stated that Dr. Hartford no longer had rn 
malpractice insurance and that Lloyd's could not pay settlement or judgment against Dr. 
Hartford. See id. Nothing in this letter indicated that Dr. Hartford's coverage was still in place for 
any claims unrelated to the violation of the Stipulated Order. Rather, the Letter clearly set forth that 
Lloyd's was disclaiming coverage of claim against Dr. Hartford, no matter when such claim 
arose. See id As such, both the policy provision and Lloyd's actions in denying coverage for all 
claims conclusively demonstrate that Lloyd's voided the policy. 
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Despite the legal standards requiring that the arbitrator first determine whether the 
policy language in question was unambiguous as to whether violation of the special endorsement 
rendered coverage void, the arbitrator made no such determination in his decision. Rather, the 
arbitrator skipped the steps required by Idaho law and, further, ignored undisputed facts in the record 
which demonstrated that Lloyd's had voided all coverage under Dr. Hartford's insurance policy. The 
Ninth Circuit has expressly held that, under the FAA, "a federal court will not c o n f i i  an arbitration 
award that is legally irreconcilable with the undisputed facts." See Couiee v. Barington Capital 
Group, L.P., 336 F.3d 1128, 1133 (9m Cir. 2003). In this case, the arbitrator's refusal to apply 
governing legal standards resulted in a decision that is legally irreconcilable with the undisputed 
facts of this case. Therefore, by ignoring the clear standards for interpretation of insurance contracts 
under Idaho law, the arbitrator exhibited a manifest disregard for the law and his decision must be 
vacated. 
4. - The Arbitrator ignored Idaho law repardina the effect of the failure to tender 
back premiums after a rescission. 
Finally, the arbitrator exhibited a manifest disregard of the law because he ignored 
Idaho law regardiig the effect of the failure to tender back premiums if a policy is rescinded. As was 
set forth above, the undisputed facts in the case conclusively demonstrate that the special 
endorsement was avoid provision and violation of the endorsement rendered all coverage under the 
policy void. Under well-established Idaho law, where an insurer seeks to retroactively voidapolicy, 
the insurer must tender back the premiums in a timely manner. See, e.g., Robinson v. State Farm, 
137 Idaho 173,180-181,45 P.3d 829,836-837 (2002). As the Idaho Supreme Court has recognized, 
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"rescission of the contract is intended to place the parties in the positions they occupied prior to the 
contract and is available only when one of the parties has committed a material breach which 
destroys the entire purpose for entering into the contract." See id. (citing Crowley v. Lafayette Life 
Ins. Co., 106 Idaho 818, 821,683 P.2d 854,857 (1984). The Court has further stated that "[tlhe 
party desiring to rescind the contract must, prior to rescinding, tender back to the other party any 
consideration or benefit received under the contract by the rescinding party." See id. Robinson 
clearly holds that failure to make a timely tender of the premiums to the insured renders the 
attempted rescission ineffective. See id. 
In Crowley v. Lafayeefte Life Zm. Co., the Idaho Supreme Court held that an insurer 
who retroactively rescinded an insurance policy without tendering back the premiums had failed to 
properly rescind the policy and was therefore liable for claims against that policy. See id. at 821,683 
P.2d at 857. In Crowley, the insured purchased three insurance policies, including a reinsurance 
policy, at the same time. However, the insured failed to make the required premium payments on the 
reinsurance poIicy. After some time, the insurer elected to rescind the policy and disclaimed any 
coverage of any claims arising against that policy. On appeal, the Idaho Supreme Court held that the 
insurer had failed to properly rescind the policy by failing to return the portion of the bider premium 
that had been paid which was applicable to the reinsurance policy. See id. at 822,683, P.2d at 858. 
In this case it is undisputed that Lloyd's never tendered back any premiums to Dr. 
Hartford following the rescission of his insurance policy. Thus, Idaho law requires that the arbitrator 
find that the policy was not rescinded and that the Harrisons' malpractice claim was therefore 
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covered under the terms of the policy. However, the Arbitration Decision manifestly disregarded 
Idaho law on this issue and issued summary judgment in favor of Lloyd's. Given that the 
endorsement is unambiguously a void provision, Lloyd's undisputed refusal to refund premiums 
following its rescission of the policy required, consistent with Idaho law, that judgment be entered in 
favor ofthe Harrisons. Because the decision made by the Arbitrator is legally irreconcilable with the 
plain language of the insurance policy, the well-established legal standards applicable to this action, 
and the undisputed facts in the record, the arbitrator's award of swimmy judgment to Lloyd's must 
be vacated. 
E. The District Court Erred in Awarding Attorney Fees to Lloyd's. 
As was set forth in the course of proceedings, following the entry of the Court's order 
denying the Harrisons' motion to vacate the arbitration award and granting Lloyd's motion to 
confirm the award, the Court entered judgment against the Harrisons. Lloyd's then filed a motion for 
an award of attorney fees and costs for the post-arbitration proceedings to confirm the award, citing 
Idaho Code 5 7-914 and Driver v. SI Corp., 139 Idaho 423,80 P.3d 1024 (2003) as authority for such 
an award. The Harrisons timely objected to this motion. On October 3,2008, the district court held 
a hearing on the motion and ruled that Lloyd's was entitled to an award of fees under Idaho Code 5 
7-914 because the motion to vacate was "non-meritorious" and an award of fees to "the party who 
did prevail completely does promote the public policy set forth in the Arbitration Act encouraging 
early payments of valid arbitration awards." See Transcript from Hearing held October 3,2008, p. 
15, line 23 and p. 16, LL 1-5 (filed with Appellants' Motion to Augment Record on Appeal filed 
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concurrently herewith). On October 10,2008, the district court entered awritten order granting the 
motion for attorney fees (filed with Appellants' Motion to Augment Record on Appeal filed 
concurrently herewith). On October 11, 2008, the district court entered an amended judgment 
incorporating the fee award. See R. Vol. 1, p. 230. The Hanisons appeal this decision by the district 
court and respectfully assert that the district court committed an error of law and an abuse of 
discretion in awarding fees pursuant to Idaho Code 1) 7-914. 
In granting the motion for attorney fees, the district court relied upon Driver v. SI 
Corp., 139 Idaho 423,429-30,80 P.3d 1024,1030-31 (2003). In Driver, the Idaho Supreme Court 
held that the term "disbursements" as used in Idaho Code 1) 7-914 could include attorney fees. Idaho 
Code 1) 7-914 states that: 
Upon the granting of an order confirming, modifying or correcting an 
award, judgment or decree shall be entered in conformity therewith 
and be enforced as any other judgment or decree. Costs of the 
application and of the proceedings subsequent thereto, and 
disbursements may be awarded by the court. 
See LC. 1) 7-914. 
As is set forth within the statute, an award of costs and "disbursements" is clearly a 
discretionary act by the district court as the statute provides that the court "may" award costs and 
other disbursements. See LC. 1) 7-914. The awarding of attorney's fees and costs is within the 
discretion of the trial court and subject to review for an abuse of discretion. See Burns v. Baldwin, 
138 Idaho 480,486,65 P.3d 502,508 (2003); Bowles v. Pro Idiviso, Inc., 132 Idaho 371,374,973 
P.2d 142,145 (1999); O'Boskeyv. FirstFed. Sav.& LoanAss'nofBoise, 112 Idaho 1002,1008,739 
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P.2d 301,307 (1987). In reviewing an exercise of discretion, this Court must consider "(1) whether 
the trial court correctly perceived the issue as one of discretion; (2) whether the trial court acted 
within the outer boundaries of its discretion and consistently with the legal standards applicable to 
the specific choices available to it; and (3) whether the trial court: reached its decision by an exercise 
of reason." Sun Valley Shopping Ch., Znc. v. Idaho Power Co., 119 Idaho 87,94, 803 P.2d 993, 
1000 (1991). 
The Hanisons first respectfully request that the Court reverse the district court's order 
granting the motion for fees on the grounds that, for the reasons set forth within this entire brief, the 
district court erred in denying the Harrisons' motion to vacate the arbitration award. Obviously, if 
the Court reverses the district court's ruling on that motion, there is no basis for an award of fees to 
Lloyd's as there would be no order confirming an award and Lloyd's would therefore have no 
entitlement to fees and costs for bringing the application for confirmation of the award. Therefore, 
the district court's award of attorney fees and costs should be vacated on that basis. 
Additionally, the Harrisons respectfully assert that the district court abused its 
discretion in awarding attorney fees and costs to Lloyd's because it applied an incorrect standard of 
law when deciding the motion. In Driver, the Court held that such fees were awardable in the 
discretion of the district court and remanded the case for a consideration of such fees by the district 
court. See Driver, 139 Idaho at 430,80 P.3d at 103 1. However, the Court also granted an award of 
attorney fees on appeal under Idaho Code (i 7-914. In granting the request for fees, the Court 
specifically provided that the basis for such an award under Idaho Code (i 7-914 was that the appeal 
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challenged the award on grounds beyond the scope permitted by statute and was, therefore, "ill- 
founded." See id, In so holding, the Court further noted that the rationale behind allowing attorney 
fees was that it "'promotes the public policy of encouraging early payment of valid arbitration 
awards and the discouragement of nonmeritorious protracted confjrmation challenges."' See id. 
(quoting Canon Sch. Dist. v. W.E.S. Consh. Co., 882 P.2d 1274, 1279 (Ariz. 1994)). 
Thus, this Court's prior case law has set forth that fees are appropriate under Idaho 
Code 5 7-914 only when a confiiation challenge is "ill-founded" or "nonmeritorious" and does not 
support the public policy of discouraging protracted confi~rmation challenges and encouraging early 
payment of valid arbitration awards. In this case, the Harrisons' challenge to the confirmation of the 
award was clearly reasonable and meritorious. The Hamisons provided both legal and factual 
support for their claim that the FAA, not the IAA applied to the review of the arbitrator's decision. 
The Harrisons further provided legal and factual support for their arguments that the arbitrator had 
exceeded his powers by, among other reasons, making a decision based upon a factual conclusion 
that was in direct conflict with the undisputed facts in the record before the arbitrator, and that the 
arbitrator failed to disclose a conflict which prejudiced the rights of the Harrisons. While the Court 
may have disagreed with the Harrisons' arguments, this does not render such arguments without 
merit. 
Further, the district court expressly found that this was not a protracted confirmation 
challenge. 'See Transcript of Hearing held October 3,2008, p. 15, line 23 - p. 16, line 1 (provided 
with Appellants' Motion to Augment Record on Appeal). Therefore, the district court clearly 
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recognized that an award of fees in this matter would not serve the public policy of discouraging 
protracted confirmation challenges. The district court, however, did find that the award "does 
promote the public policy set forth in the Arbitration Act encouraging early payments of valid 
arbitration awards." See Transcript of Hearing held October 3,2008, p. 16, LL 1-5 (provided with 
Appellants' Motion to Augment Record on Appeal). However, there was no valid arbitration award 
to be paid by the Harrisons in this matter. Rather, the Arbitrator's Award dismissed the Harrisons' 
case against Lloyd's. See R. Vol. I, p. 232, Exhibit 4 (Aftidavit of Eric S. Rossman), Exhibit 
"A"(Arbitration Decision). As such, an award of fees could not promote the public policy of 
encouraging early payment of a valid arbitration award because there was no award which the 
Harrisons could pay as Lloyd's was not awarded attorney fees or monetary damages within the 
arbitration proceedings. See id. 
Because the district court expressly found that the challenge was not protracted and, 
as is set forth above, the district court's finding that an award of fees in this matter would promote 
the early payment of valid arbitration awards, the only basis for the district court's award of fees in 
this matter is that the challenge to the confirmation was "nonmeritorious." The district court 
expressly found that while the challenge was "nonmeritoriow" it was not fiivolow. See Transcript 
of Hearing held October 3,2008, p. 15, LL 23-24 (provided with Appellants' Motion to Augment 
Record on Appeal). Thus, the district court interpreted "nonmeritorious" to be equivalent to 
"unsuccessful." This, in turn, results in the district court applying a prevailing party standard to the 
issue of attorney fees for post-confirmation proceedings under Idaho Code 4 7-914. However, that is 
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not the standard adopted by this Court in Driver. Rather, in Driver, the Court identified specific 
policy purposes behind an award of fees in post-arbitration proceedings. None of those policy 
purposes are served by an award of fees in this matter. As such, the Harrisons respectfully request 
that the Court find that the district court abused its discretion in awarding fees in this matter and 
reverse that award in its entirety. 
IV. CONCLUSION 
For the reasons set forth above, the Harrisons respectfully request that the Court 
vacate the district court's judgment entered in favor of Lloyd's and vacate the arbitration award 
granting summary judgment to Lloyd's in this matter. The Harrisons further respectfully request that 
the Court reverse the district court's decision granting attorney fees and costs to Lloyd's. + DATED this 3 )  day of February, 2009. 
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